
As the well-known maxim 
states, only two things in 
life are certain, death and 

taxes.  After working most of your 
life, upon death, you have the 
ability to do something for your 
loved ones that none of them can 
do for themselves—provide an 
exceptionally strong asset protection 
vehicle for the estate you leave to 
them.  The risks and costs associated 
with doing so are minimal, and to 
paraphrase another often quoted 
adage, having it and not needing it is 
fine, but needing it and not having it 
may prove disastrous.

Control of assets
At the time of death, property held 
by the decedent passes as he or she 
directs by the terms of his or her will 
or by state statute, if no will exists, 
for probate assets; or by his or her 

beneficiary designations for non-
probate assets such as insurance 
policies, retirement assets, or 
pay-on-death accounts at financial 
institutions.  Specially titled property 
passes automatically upon his or her 
death such as property held as joint 
tenancy with a right of survivorship. 

If the decedent’s death triggers a 
trust’s distribution or disbursement 
provisions, those trust assets 
also will flow as prescribed by 
that document.  Knowing which 
documents control an asset’s 
disposition is a fundamental, but 
sometimes overlooked, component 
of effective estate planning.

Character of assets
There are differing ways of holding 
title to property, and each has its 
own unique characteristics, body of 

law, and vulnerabilities to creditor 
claims.  The way property is treated 
for taxation may vary for issues such 
as a step-up in basis at death or as an 
available asset for beneficiaries.  

Assets held or transferred to a trust 
typically do not change their title’s 
character unless doing so eliminates 
a necessary component.  Absent an 
intentional change by the trustee, 
assets held in trust retain their 
character, which means community 
property or separate property 
contributed remain so.  A trust does, 
however, separate title on a different 
dimension—by legal and beneficial 
owner.  

Understanding these building block 
concepts can help immensely in 
structuring a smooth estate plan that 
will protect the family treasure you've 
accumulated over a lifetime.

Passing assets through trusts can help 
protect your family's estate.

Asset Protection

5728566  |  Exp. 6/30/2025



Protection of assets
Rather than leaving assets outright to 
loved ones, those exact same assets 
may pass into a trust for their benefit 
and provide asset protection from 
creditors or adverse judgments.  In 
addition, those same assets may 
carry estate and generation-skipping 
transfer tax protections that flow 
from the decedent’s death.  

If you create a trust for yourself, as 
both its grantor or donor as well as a 
beneficiary, it is referred to as a first 
party or self-settled trust.  Very few 
states extend many asset protection 
benefits to such trusts, and those 
that do require the trust to be 
irrevocable.  

In contrast, a third-party trust is 
created by a donor or grantor, who is 
not a beneficiary, for others. 

Many Americans have enjoyed a 
short-lived respite from federal 
estate taxation since the Tax 
Cuts and Jobs Act of 2017 (TCJA); 
however, that relief is set to expire 
at the end of 2025, and many states 
impose their own separate estate 
tax on their residents and property.  
Oregon, as an example, permits as 
little as $1 million per person to pass 
without imposing estate taxation.  

But even if you have just a modest 
retirement savings balance and a 
home, you still may escape such low 
estate tax thresholds.  

Passing these assets that have 
already “paid” the estate tax, actually 
or by exemption, to a trust for loved 
ones eliminates that tax liability 
exposure for those assets, unless 
the beneficiary distributes the assets 
from the protected shelter of the 
trust. 

Shrewd estate planners who 
understand this concept will rarely 
terminate trusts upon the beneficiary 
reaching financial maturity (age 25 
to 40), much less biological maturity 

(age 18).  Rather, upon the beneficiary 
attaining the specified age, the trust 
provides the beneficiary the keys 
to the vault by permitting him or 
her to serve as its sole trustee.  At 
that point, a beneficiary/trustee can 
manage and retain the assets in the 
trust (like a protective asset fort) or 
self-distribute and terminate it. 

Special needs

Another benefit of leaving assets 
in a trust for loved ones involves 
public benefits.  Assets held in a 
third-party trust, if drafted with 
distinct provisions pertaining only 
to a beneficiary with special needs, 
would not affect his or her eligibility 
for or reduce public benefits that 
may be received at some point in the 
future.  From a legal perspective, the 
assets have never been in his or her 
possession since the trust owns the 
assets. 

Termination alternative 
In a trust, the legal title holder is 
the trustee, and the beneficial 
or equitable titleholder is the 
beneficiary.  The trustee must 

manage and distribute assets 
according to the trust’s terms.  
Where a beneficiary serves as 
trustee, the trust document must 
generally limit his or her ability to 
make distributions to himself or 
herself to an “ascertainable standard” 
(e.g. health, education, maintenance 
and support) to avoid inclusion of the 
trust’s assets in his or her estate and 
to protect trust assets from his or her 
creditors.  

A qualifying independent trustee may 
be given broader discretion to make 
distributions, such as the ability to 
make distributions to the beneficiary 
for any purpose in independent 
trustee’s discretion.  Note that asset 
protection laws vary by state.

For enhanced estate tax and asset 
protection benefits, the beneficiary’s 
trust should continue for his or her 
lifetime.  

Upon the beneficiary’s death, 
assets may pass to the beneficiary’s 
descendants or others as specified 
under the trust’s terms and be kept in 
trust, often for multiple generations.
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Taxation 
Trust tax rates are highly compressed 
and climb quickly to the highest 
marginal rates.  Even with the 
favorable TCJA rates, a trust reaches 
the highest federal income tax level 
of 37% with only $15,650 of income. 
Only income above $626,350 (for 
single filers) or $751,600 (for married 
filing jointly) falls into the highest 
federal income tax bracket.  

However, if properly managed, the 
trust may distribute the income and 
take a deduction for the distribution, 
and the income can be taxed at the 
beneficiary’s income tax rate.  

Also, if the assets are invested in 
tax advantaged or growth oriented 
vehicles, the trust may have very 
little, if any, taxable income.

Dynasties 

Some states, such as South Dakota 
and Nevada, have created very 
favorable asset protection laws and 
have greatly increased or eliminated 
their rules against perpetuities, 
which limits the number of years 
a trust may continue in existence.  
These states have created cottage 
industries and have attracted large 
sums of wealth from those familiar 
with these dynasty concepts. 

Conclusion
As beautiful as leaving an inheritance 
to loved ones is, it is even more 
appreciated if it does not create 
an additional tax burden upon its 
recipients or impede the public or 
private benefits being received.  

Enhancing a gift that must eventually 
pass, since we can’t take it with us, 
can prove to be a very worthwhile 
endeavor.  

Discussing the possibilities in 
creating or improving your estate 
plan with a trusted advisor is a great 
first step.  

This material includes a discussion of one or more tax related topics.  This tax related discussion was prepared to assist in the promotion or marketing of 
the transactions or matters addressed in this material. It is not intended (and cannot be used by any taxpayer) for the purposes of avoiding any IRS penalties 
that may be imposed upon the taxpayer.  As a result of the Tax Cuts and Jobs Act of 2017 (TCJA) the estate, gift and generation skipping transfer (GST) 
tax exemption amounts increased to approximately $11.18 million per person (approximately $22.36 million for a married couple).  For asset transfers 
in excess of the applicable exemption amount and otherwise subject to such taxes, the highest applicable federal tax rate remains at 40%. While the 
exemption amounts are indexed for inflation, current law provides for an automatic sunset of these increased exemption amounts after 2025.  As a result, 
the exemption amounts available in 2026 and beyond could be reduced to a level provided under prior law ($5.49 million/single and $10.98 million/couple in 
2017, indexed for inflation) absent further action by Congress.  In addition, under different rates, rules and exemption amounts (if any), there may be state 
and local estate, inheritance or gift taxes that apply in your circumstances.  These materials are prepared by The Nautilus Group®, a service of New York Life 
Insurance Company, and are made available to all Nautilus Group member agents, and as a courtesy, to select agents of New York Life Insurance Company.  
Nautilus, New York Life, and employees and agents thereof are not in the business of providing tax, legal or accounting advice.  Individuals should consult with 
their own tax, legal or accounting advisors before implementing any planning strategies.   SMRU 5728566  Exp. 6/30/2028


